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NEW SALE AND LEASING REQUIREMENTS FOR OWNERS OF SWIMMING 
POOLS AND ITS APPLICATION TO STRATA SCHEMES – NSW and Qld compared 
INTRODUCTION 
 
In 2012, changes to The Swimming Pools  Act 1992 (NSW)  (Act) established a State-wide 
online register of all private swimming pools in NSW requiring pool owners to register their 
pools by 19 November 2013. Amendments to the Act (Amendment Act)1 introduced changes 
to the conveyancing and residential tenancy regulations to require vendors and landlords to 
have a valid Compliance Certificate issued for their swimming pool before offering the 
property for sale or lease. These changes are effective from 29 April 2014. 
 
There has been some uncertainty concerning the application of the new sale and leasing 
requirements within a strata context which was raised during the parliamentary debate of 
draft amendment bill when it was introduced to parliament in 2012.2 More specifically 
whether an owner seeking to sell or lease a residential unit in a strata complex is required to 
provide a Certificate of Compliance for a swimming pool located on the common property 
within that scheme. 
 
The Division of Local Government recently released Fact Sheets titled “Leasing a property 
with a Swimming Pool or Spa Pool” and “Selling a Property with a Swimming Pool or Spa” 
which confirms the position that the new sale and leasing requirements are intended to apply 
to lot owners in the context of strata schemes. Copies of the fact sheets can be found on the 
Swimming Pool page of the Division of Local Government’s website at 
www.dlg.nsw.gov.au. 
 
This article provides a brief overview of the new sale and leasing requirements effective from 
29 April 2014, focusing on its application to lot owners within strata and community title 
schemes and other owners of water front properties with pools on Crown Land Reserves. For 
more detailed information on the new requirements for registration, council inspections and 
obtaining compliance certificates, please review Australian Property Law Bulletin 
(newsletter)/2013/Volume 27 No 4 -- February 2013/Swimming Pools Amendment Act 
2012 (NSW). 
 
  
NEW REQUIREMENTS FOR RESIDENTIAL TENANCIES WITH SWIMMING 
POOLS 
 
                                                 
1 Swimming Pools Amendment Act 2012 (NSW). 
2 New South Wales, Parliamentary Debates, Legislative Council, 23 October 2012, 15826 (Gregory Pearce, 
Minister for Finance and Services, and Minister for the Illawarra). 
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The Amendment Act modifies the provisions of the Residential Tenancies Regulation 2010 
(NSW) to insert a new term in all residential tenancy agreements (in NSW) that the landlord 
agrees to ensure that the swimming pool on the residential premises is registered, has a valid 
Compliance Certificate3 (or a relevant occupation certificate4) and a copy of the Compliance 
Certificate is provided to the Tenant at the time the agreement is signed.5 
 
From 29 April 2014, the failure of a Landlord or the Landlord’s Agent to comply with these 
requirements will give rise to a breach of the Residential Tenancies Act 2010 (NSW) and 
could result in a penalty notice of $440.00 or Court imposed penalty of $2,200.00 for each 
offence.6 
NEW PRESCRIBED DOCUMENTS FOR SALES OF LAND WITH SWIMMING 
POOLS 
 
The Amendment Act modifies the Conveyancing (Sale of Land) Regulation 2010 (NSW) so 
that evidence of registration and a copy of a valid Certificate of Compliance (or a relevant 
occupation certificate) must be attached to the contact for sale of land on which there is a 
swimming pool.7  From 29 April 2014, evidence of registration and a valid Compliance 
Certificate will be prescribed documents for contracts for sale of land on which there is a 
swimming pool.8  
 
In NSW, a real estate agent is precluded from marketing residential premises for sale until a 
complete contract (containing all prescribed documents) is prepared and available for 
inspection by prospective purchasers.9 Failing to attach a prescribed document also entitles 
the purchaser to rescind the contract by notice in writing to the vendor within 14 days of 
entering into the contract unless the contract is completed.10 
 
If the contract is rescinded by a purchaser, the vendor must refund the deposit and any other 
money paid by the purchaser to the vendor under the contract.11  
 
APPLICATION OF NEW SALE AND LEASING REQUIREMENTS TO STRATA 
AND COMMUNITY SCHEMES 
                                                 
3 Note: a compliance certificate remains valid for 3 years after its issue. 
4 Note: relevant occupation certificate is an occupation certificate issued under the Environmental Planning and 
Assessment Act 1979 that is less than 3 years old and that authorises the use of the swimming pool. 
5 Residential Tenancies Regulation 2010 (NSW) New reg 40A. 
6 Residential Tenancies Act 2010 (NSW) ss 22 and 203, Residential Tenancies Regulation 2010 (NSW) reg 24 
and Schedule 3 and Crimes (Sentencing Procedure) Act 1999 (NSW) s 17. 
7 Explanatory Note, Swimming Pools Amendment Bill 2012 (NSW) Schedule 2.2 and Conveyancing (Sale of 
Land) Regulation 2010 (NSW), reg 16. 
8 Conveyancing Act 1919 (NSW) s 52A(2)(a) and Conveyacing (Sale of Land) Regulation 2010 (NSW) reg 4, 
and Schedule 1 new clause 16. 
9 Property, Stock and Business Agents Act 2002 (NSW) s63 and Crimes (Sentencing Procedure) Act 1999 
(NSW) s 17. 
10 Conveyancing Act 1919 (NSW) s 52A(2)(a) and Conveyacing (Sale of Land) Regulation 2010 (NSW) regs 
16(1)(a) and 17. 
11 Conveyacing (Sale of Land) Regulation 2010 (NSW) reg 18. 
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The Amendment Act introduces as new interpretation section 3(1A) which is extracted 
below: 
 
“For the avoidance of doubt, a swimming pool is situated on premises on which another 
building is located if the swimming pool is ancillary to that other building, regardless of 
whether the swimming pool is on a separate lot, such as on common property under a strata 
scheme. (emphasis added) 
  
When the interpretation section is read in conjunction with the new sale and leasing 
regulations it would appear that a swimming pool is taken to be located on the residential 
premises 12 or land  13 which comprises of a lot in a strata scheme14 where the swimming 
pool is situated on the common property of the scheme. Similarly, for the purposes of the 
Amendment Act, a swimming pool is taken to be located on the residential premises or land 
which comprises of a lot under a community plan, precinct plan or neighbourhood plan15 
where a swimming pool is situated on the association property of that scheme. 
 
Accordingly lot owners within a residential strata or community scheme must also comply 
with the new sale and leasing requirements where a swimming pool is situated on common 
property or association property of the scheme. 
 
However the owners corporation or relevant association will be responsible for ensuring that 
a swimming pool located on common property or association property is registered on the 
Online Swimming Pool Register and complies with fencing safety requirements under the 
Act. 
 
HOW DOES A LOT OWNER OBTAIN A COPY OF THE COMPLIANCE 
CERTIFICATE ISSUED FOR A POOL ON COMMON PROPERTY OR 
ASSOCIATION PROPERTY? 
 
The Online Swimming Pool Register has been set up to require a copy of the valid 
Compliance Certificate available for download on the register. 
Individual lot owners can search the Online Swimming Pool Register website 
at www.swimmingpoolregister.nsw.gov.au  by inserting the address of the property and 
downloading a copy of any current valid Compliance Certificate issued in respect to the 
property for free. 
                                                 
12 for the purposes of  regulation 40A of the Residential Tenancies Regulation 2010 (NSW). 
13 for the purposes clause 16 of the Conveyancing (Sale of Land) Regulation 2010 (NSW). 
14 within the meaning of the Strata Schemes Management Act 1996. 
15 within the meaning of the Community Land Management Act 1989. 
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Provided there is a valid Compliance Certificate in place, owners will be able to obtain a 
copy of the Compliance Certificate directly from the register and independent from the 
owners corporation or relevant association. 
 
HOW DOES A LOT OWNER REQUIRE AN OWNER’S CORPORATION OR 
ASSOCIATION TO OBTAIN A COMPLIANCE CERTIFICATE? 
 
If there is no valid Compliance Certificate in place, a lot owner may contact the executive 
committee or strata manager of the relevant scheme to ascertain whether any steps have been 
taken to obtain a Compliance Certificate. 
In the absence of the co-operation of an owners corporation or relevant association, a lot 
owner can initiate the process by requesting a local authority (being the relevant council or 
other local authority) to inspect the swimming pool under section 22C of the Act.  
A local authority must carry out the inspection within 10 business days where an inspection is 
requested by a lot owner for the purposes of lease or sale.16  
A local authority is authorised to enter the common property or association property for the 
purposes of carrying out the inspection of the swimming pool.17 
If the local authority is satisfied that the Swimming Pool complies with the fencing and safety 
requirements under the Act, a Compliance Certificate will be issued and the details must be 
recorded on the Online Swimming Pool Register.  
The lot owner will then be able to download a copy of the Compliance Certificate from the 
Online Swimming Pool Register to satisfy the new sale and leasing requirements. 
In the event a swimming pool fails to comply, the local authority can issue compliance 
notices and directions to the owners corporation or relevant association to comply with the 
requirements under the Act to enable a Compliance Certificate to be issued.18  
 
OTHER JURISDICTIONS SUCH AS QLD ADOPT A DIFFERENT APPROACH TO 
STRATA SCHEMES WITH POOLS 
 
While all Australian jurisdictions have similar laws requiring pools to be fenced in 
accordance with the Building Code of Australia, Queensland is the only other jurisdiction to 
impose disclosure obligations on property owners at the time of sale or lease of the 
property.19 
                                                 
16 Swimming Pools Act 1992 (NSW), s22C(3) and Swimming Pools Regulation 2008 (NSW), reg 17.  
17 Swimming Pools Act 1992 (NSW), ss 27A, 27B & 28 
18 Swimming Pools Act 1992 (NSW), ss 23 & 23A. 
19 In South Australia a pool must comply with the Building Code 2010 standard prior to sale or lease. 
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In Queensland, pool safety laws were introduced in 2010 imposing obligations on the owners 
of houses, units, hotels, motels and caravan parks to ensure that pools located on these 
properties are properly fenced in compliance with a single building standard.  All owners of 
regulated pools (including bodies corporate) are required to ensure their swimming pools are 
upgraded to comply with a single pool safety standard by 30 November 2015.  Where the 
property is sold or let the obligation is accelerated and the new owner of the property is 
required to comply with the standard within 90 days of settlement. A sale or lease also 
triggers an accelerated obligation for a body corporate to ensure the pool fence complies 
within 90 days. 
 
While the Queensland regime imposes disclosure obligations at the time of sale or lease of a 
house, strata lot or community titles lot it differs from the NSW regime in the following 
respects: 
a. An owner may sell a house or lot in a community titles scheme without a pool safety 
certificate for either a shared or non-shared pool; 
b. the seller is required to disclose either a valid pool safety certificate or that there is no 
pool safety certificate prior to contract; 
c. A failure to disclosure does not allow the buyer to terminate the contract unless there 
is a special condition to this effect; and 
d. An owner is prohibited from leasing a property with a pool unless there is a current 
pool safety certificate. 
 
 An explanation of the operation of the provisions was published in a previous issue in the 
article Queensland Pool Safety and Disclosure Laws; Buyer Beware (2011) 25(4) APLB 200. 
The focus of the examination in this article is to compare the operation of the Queensland 
provisions in the Building Act 1975 (Qld Act) related to strata lots with the NSW provisions 
for the benefit of practitioners practising in both jurisdictions. 
 
(i) Shared and non-shared pools 
 
The Qld Act distinguishes between a shared and non-shared pool. A pool on common 
property within a community titles scheme will be a shared pool. 
  
Where the pool is on common property the owner of the pool will be the body corporate. 
However, if the pool is wholly within a lot within a community titles scheme or is for the 
exclusive use of a lot owner although on common property, this will be a non-shared pool 
and the lot owner will be the owner of the pool.  
 
(ii) Non-shared pool - disclosure 
 
Sale 
If there is a non-shared pool within a lot in a community titles scheme the owner upon sale 
and lease has the same disclosure obligations as the owner of a dwelling house. In summary, 
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this requires either the seller to give to the buyer a current valid pool safety certificate before 
settlement or if there is no certificate, disclosure of this fact by giving the buyer a Notice of 
No Pool Safety Certificate (form 36 under the Building Act) (s 246ATM and s 16 Building 
Regulations 2006) before contract.  
 
Failure to comply with the pre-contract obligations will be an offence, but will not invalidate 
the contract. The buyer’s only remedy exists if clause 4.7 of the Residential CTS Contract 
applies and the buyer has a period of time in which to inspect the pool and decide to proceed 
with the contract.  The buyer will be obliged to obtain an inspection by a licensed inspector. 
If a pool safety certificate issues the condition in clause 4.7 is fulfilled. If major work is 
required to be undertaken to obtain a certificate the buyer may elect under the clause to either 
terminate or affirm and settle the contract. 
 
After settlement if there is no current pool safety certificate the buyer is responsible for 
obtaining a certificate and remedying any defects in the pool fence. 
 
Lease 
An owner of a non-shared pool within a lot in a community titles scheme must not lease or 
rent out the property unless there is a pool safety certificate in place: s 246ATG Building Act.  
A failure to comply with this requirement is an offence subject to a maximum penalty of 
$16,500. 
 
The Act does not provide for the tenancy agreement to be voidable by the tenant if a 
certificate has not been obtained, but a landlord risks exposure to a significant claim by the 
tenant in the event of an accident if the pool fence is not compliant.   
 
(iii) Shared pools – disclosure  
 
Sale 
A lot owner will be required to provide disclosure in relation to a shared pool on common 
property at the time of selling their unit. If there is a pool safety certificate for the shared pool 
a copy of the certificate should be provided before settlement. The body corporate is required 
to retain and display a copy of the pool safety certificate so the owner can obtain a copy from 
the body corporate. Alternatively a copy can be obtained by searching the Pool Safety 
Register online through the Department of Housing and Public Works 
at https://www.smarteda.qld.gov.au/pools/properties/propertySearch.action .  
 
If there is no pool safety certificate for the shared pool the lot owner is required before 
contract to give the buyer a Notice of No Pool Safety Certificate and before settlement to give 
the relevant government department which administers the Act and the owner of the pool (in 
this case the relevant body corporate) notice of the sale in the approved form.  
Lease 
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The notice requirements vary depending on whether any units in the building are used for 
short term accommodation (eg hotel, motel hostel or holiday apartments). 
Where units in the building are used for short term accommodation and there is a pool safety 
certificate, no notice has to be given to the tenant.  Where there is no pool safety certificate a 
prescribed form of notice has to be given to the body corporate and the department before the 
tenancy arrangement is entered into. 
 
If units in the building are not used for short term accommodation: 
• if there is a pool safety certificate, the unit owner must give a copy to the prospective 
tenant or occupier before the letting arrangement is entered into; 
• if there is no pool safety certificate, the unit owner must give a prescribed form of 
notice to the prospective tenant, the body corporate and the department, before the 
tenancy arrangement is entered into.   
 
In each case the lot owner should ensure that if a current pool safety certificate exists for a 
pool on common property, the body corporate has displayed a copy of the certificate as near 
as possible to main entry to the premises or the pool gate. 
 
 
APPLICATION OF NEW SALE AND LEASING REQUIREMENTS TO WATER 
FRONT PROPERTIES WITH POOLS ON CROWN RESERVES IN NSW 
 
The new sale and leasing requirements also extends owners of water front properties where 
the swimming pool is commonly situated on a water front crown reserves and the adjoining 
land owner holds a crown lease to occupy the swimming pool area. 
 
Section 4 of the Act provides that: the Act applies to swimming pools (both outdoor and 
indoor) that are situated, or proposed to be constructed or installed, on premises on which a 
residential building, a moveable dwelling or tourist and visitor accommodation is 
located, but does not apply to swimming pools that are situated, or proposed to be 
constructed or installed, on any premises occupied by the Crown or by a public 
authority.(emphasis added) 
 
Section 3 of the Act defines an owner of premises to include the ‘lessee of land from the 
Crown’. 20 
 
Accordingly the requirements under the Act will still apply to Crown land to the extent that it 
is occupied by someone other than the Crown or a public authority. 
 
The lessee under the Crown lease is deemed the owner of the swimming pool for the 
purposes of complying with the pool fencing and safety requirements of the Act, registering 
                                                 
20 Swimming Pools Act 1992 (NSW) ss 3 & 4, and  Local Government Act 1993 (NSW), s3(a) 
 
Page 8 of 8 
 
the pool on the Online Swimming Pool Register and obtaining a Valid Compliance 
Certificate or Occupation Certificate for sale and leasing purposes.  
 
Maged Jebeile 
Sharon Christensen 
